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LYNCH, Circuit Judge. This is a direct appeal froma

sent ence i nposed on Ranon Torres- Gonzal ez after his guilty plea, and
fromthe denial of his effort, under Rule 41(e), Fed. R Crim P., to
have returned to hi msonme $14 nmillion in drug noni es that the United
States seized. W affirmthe district court on both points.
l.
The facts rel evant to this appeal arise fromtwo rel at ed
actions. On May 10, 1990, the United States brought civil forfeiture

proceedings inremto sei ze property bel ongingto Torres- Gonzal ez,

i ncl udi ng sonme $43 m | lion thought to be buriedin barrels on Torres-
Gonzal ez' s farmat Barri o Espi nosain Dorado, Puerto Rico. Under an
arrest warrant, the governnment sei zed nost of the property inthe
conpl ai nt, but did not find any hi dden barrel s of noney. |n August
1990, the district court issued a partial decree of forfeiture, which
did not describe any buried nonies.

The second acti on began i n Novenber 1990, when a grand j ury
i ndi cted Torres- Gonzal ez on drug charges. |n early Decenber 1990, he
was det ai ned i n Venezuel a and brought tothe United States. Torres-
Gonzal ez and his wi fe each tol d t he governnent t here were drug noni es
hi dden at t he home of the wife’'s father. The governnment t hen found
closeto $14 million ($13, 848, 455, to be exact) buriedin a holl ow

pl aster colum at the father’s house i n Vega Baj a. The gover nnment



sei zed the property but never filed a separate forfeiture action for
the $14 mllion. At that time (and thereafter) Torres-Conzal ez was i n
U. S. cust ody.

Inthecivil forfeiture proceeding, thedistrict court then
i ssued, at the governnent’s request, a "Second Partial Decree of
Forfeiture," whichforfeited "Approxi mately Forty-three MIlion Dol | ars

. ContainedinTwenty Two Pl astic Barrel Type Cont ai ners, Wi ch

Were Buried at a FarmLocated at Sector Ti buron, Barrio Espinosa,
Dorado, Puerto Rico, Owmed by Ranon Al berto Torres-Gonzal ez."

Under awritten pl ea agreenent, on February 7, 1992 Torres-
Gonzal ez entered aguilty plea, admtting to one count of engagingin
acontinuingcrimnal enterprisedistributingdrugsinviolationof 21
US C 8 848. In May 1992, he was sentenced to ei ghteen years'
i mprisonment. At his pleahearing, defendant was not advi sed of his
ri ght to appeal his sentence; his case was consequently reopened by
district court order on a petition under 28 U. S.C. § 2255. A new
sent enci ng hearing was hel d on February 15, 2000, and Torres- Gonzal ez
was resentenced, again to ei ghteen years.

On January 13, 1998, Torres-Gonzal ez fil ed a noti on under
Rul e 41(e) seeking the return of the $14 nillion. The nagistrate judge
recomended denyi ng the noti on on the grounds that the $14 m | |i on was
includedintheforfeiture of the $43 nillion authorizedin the civil

action. Torres-CGonzal ez duly objected to the nagistrate judge’ s report
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and recommendati on. The di strict court adopted the proposed order and
hel d t hat return of the noney was barred by res judi cata. Defendant
appeal s.

1.

(On appeal Torres-CGonzal ez rai ses three argunents. First, he
argues that the sentence shoul d be vacat ed because the U. S. di d not
have jurisdictionto try himupon his seizure in Venezuel a, and no
proper extradition proceedi ngs were hel d. Second, he contends that the
$14 m I lion should be returned. He argues t hat he was never served
with process upon the seizure of the nonies, that no forfeiture
conplaint was filedwith respect tothat particul ar noney, and t hat
thereforethe district court shoul d have grant ed hi ma heari ng under
Rul e 41(e). Finally, Torres-Gonzal ez says that his resentencingin
February 2000 was i n error because no updat ed Present ence Report was
used. We take each argunent in turn.

A. Lack of jurisdiction over person.

Torres- Gonzal ez argues that hi s convi ction shoul d be vacat ed
because the United States seized hi mi n Venezuel a and di d not properly
extradite him al though Venezuel a has had a bil ateral extradition

treaty withthe United States since 1922.1' As aresult of his renoval

L See Treaty of Extradition Between the United States of
Aneri ca and Venezuel a, Jan. 19-21, 1922, 43 Stat. 1698, T.S. No. 675.
This bilateral extraditiontreaty di d not enconpass drug trafficking
of fenses. Article 6 of the 1988 United Nati ons Conventi on Agai nst
I1licit Traffic in Narcotic Drugs and Psychotropi ¢c Substances, 28
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fromVenezuel a by means ot her t han extradition, he says, the district
court did not properly have jurisdiction over hi mwhen he pled guilty.?
He says that this claimis not wai ved because at the tine he pl ed
gui lty, he was not awar e he had not been extradi ted and so he coul d not
be expected to have raised the issue then.

The district court, relyingonUnited States v. Alvarez-

Machai n, 504 U. S. 655 (1992), correctly concluded that the Suprene

Court resol ved this i ssue agai nst Torres- Gonzal ez. I nA varez-Mchai n,

t he Court found that the extraditiontreaty between Mexi co and t he
United States neither expressly nor inpliedly prohibitedthe forcible
abduction and removal of the defendant from Mexico to the United
States; therefore, the Court hel d, such neans of apprehensi on di d not

deprive the district court of jurisdictionover the defendant. See id.

l.L.M 493 (1989), didincorporate drugtrafficking of fenses into pre-
exi sting extraditiontreaties betweenthe parties. The applicability
of this provisionto Torres-Gonzal ez is not clear, as the Conventi on
was not ratified by Venezuel auntil July 16, 1991, after the conpletion
of defendant's offense and his renmoval. The United States and
Venezuel a were al so parties to the Single Convention on Narcotic Drugs,
1961, 18 U. S. T. 1407. Article 36 of that Conventi on, as anended, al so
made nar coti c of fenses extraditabl e of f enses under existingtreaties,
see 1971 W 31612, at *8. Since the issue of whether or not the
def endant ' s of fense was extraditabl e is not rel evant to our concl usi on,
we do not reach that question.

2 Torres-CGonzalez also argues that his seizure in
Venezuel a did not conply with 18 U S.C. 8 3184. This provision
plainly does not apply to this case, as by its plain | anguage,
it governs the obverse situation: the extradition from the
United States of individuals who may have conmtted crines
"wWithin the jurisdiction of . . . [a] foreign governnment." |d.
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at 663-69. Defendant here provi des no reason to distinguish his case.
| ndeed, inthis case the Venezuel an authorities cooperatedin his
appr ehensi on and vol untarily surrendered himto the United States.

Under the | ogic of Al varez- Machain, the district court had jurisdiction

over Torres-Gonzal ez. Because thereis nojurisdictional defect, his
uncondi tional guilty pleais awaiver of all cl ai ns based on t he | ack

of extradition. United States v. Cordero, 42 F. 3d 697, 698-99 (1st

Cir. 1994).

B. The Governnent’s Seizure of the $14 M1 lion

Torres- Gonzal ez argues that heis entitledtoreturn of the
$14 mllion seized in his father-in-law s house. He says the
gover nnent shoul d have started forfeiture proceedi ngs agai nst t hose
particul ar nonies, it didnot, and nowit is barred by t he statute of
[imtations fromdoing so. The district court's reliance on the
forfeiture against the $43 mllion is m splaced, he says. Those
forfeiture proceedi ngs, he argues, cannot be construed so el astically
as toauthorize forfeiture of all drug noni es, whet her describedinthe
forfeiture proceeding or not. Indeed, the $14 m | 1lion has not been
linkedtothe $43 m | lion, he says. The governnment concedes it put no
evi dence on the record on this point.

He al so chal | enges t he governnent' s reliance on his pl ea
agreenent, inwhich he agreed "to forfeit . . . any i nterest he may

have i n drug or noney | aunderi ng assets."” This agreenent, he says,
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only all ows t he governnent to start proceedings for forfeiture for any
such property it identifies as drug or noney | aunderi ng assets, andto
foll owthe normal procedures for such proceedi ngs, such as serving him
wi th process. The governnent did not dothis. As it stands, he says,

t he pl ea agreenent | acks any nore detail ed schedul e of property the
gover nnent coul d take, and, wi thout that, the agreenent i s insufficient

to effect a forfeiture without further proceedi ngs.

The governnent first argues the $14 m | |ion was enconpassed
withinits request for a second partial forfeiture decree, forfeiting
the $43 m I lion, but it concedes that it never served def endant with
t hose papers, instead servingonly the U.S. Attorney. The governnent
contends that this crimnal appeal is not the proper vehicle to attack
acivil forfeiture; instead, Torres-Gonzal ez shoul d have chal | enged i t
inanotiontoreconsider the Second Partial Order of Forfeiture. The
governnent al so advances the alternative theory that in the plea
agreenent, defendant agreed to surrender all drug proceeds -- that is,
t hat his agreenent to "forfeit" drug proceeds neant that he woul d "gi ve
up" all drug proceeds, not that the government might institute
forfeiture proceedings.

The governnent woul d be correct onits first theory if that
second forfeiture order had plainly involvedthe $14 m | lion at i ssue
and t he gover nnent had served t hat request on def endant. However, the

order didnot, onits face, applytothe $14 mllion. It referredonly
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to nmoney in "barrels" that were buried at defendant’s farm not
property el sewhere. No factual basis existsintherecordto establish
that the $14 mllionburiedinthewall at VegaBajais traceableto
the $43 mllion allegedly buriedinplastic barrels at defendant's farm
inDorado. It isfar fromclear that the government conpliedw ththe
formalities of forfeiture procedure. W cannot say there was a cl ear
civil order astothis property fromwhi ch Torres-CGonzal ez was requi red
to appeal.

Vet her Torres-Gonzal ez has any right to conplainis a
different matter. He does not, for several reasons. Hi s notion for
return of property was brought under Rul e 41(e), Fed. R Oim P.3 That

Rul e has an equi t abl e conponent. See United States v. Graldo, 45F. 3d

509, 511 (1st Gr. 1995) ("notionstoreturn property filed under Rule
41(e) are treated as 'civil equitabl e proceedi ngs' when cri m nal

proceedi ngs have been conpl eted") (quoting United States v. Marti nson,

3 Rul e 41(e) of the Federal Rules of Crimnal Procedure
provides for a "Mdtion for Return of Property,"” stating in
rel evant part:

A person aggrieved by an unl awful search and sei zure or by
t he deprivation of property may nove the district court for
the district in which the property was seized for the
return of the property on the ground that such person is
entitled to | awful possession of the property. The court
shal | receive evidence on any issue of fact necessary to
the decision of the notion. |If the notion is granted, the
property shall be returned to the novant, although
reasonabl e conditions may be inposed to protect access and
use of the property in subsequent proceedings.
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809 F. 2d 1364, 1366-67 (9th Gir. 1987)); Soviero v. United States, 967

F.2d 791, 792-93 (2d Cir. 1992) (noting that request for return of
property, whether deened a Rule 41(e) notion or a separate civil

proceedi ng, i s subject to equitable concerns); see al so Martinson, 809

F.2d at 1367 ("In ruling on the notion, the court nust take into
account all equitable considerations.").

Under these facts, it would be i nequitable to order the
return of the noney to Torres-CGonzal ez. In his plea agreenent, Torres-
Gonzal ez agreed "to nake a full and conpl ete di scl osure of all assets
over whi ch he exercise[d] control, directly or indirectly." He and his
wi fe disclosedthe $14 m | lion and where it was hidden. It is clear
that it was drug noney, and def endant has not advanced any argunent to
the contrary. Defendant al so agreed "to forfeit . . . any interest he
had i n drug or noney | aunderi ng assets in his plea agreenent.” 1In
essence, inthis pl ea agreenent he consentedto the forfeiture of the

$1l4 mlliontothe governnment, and surrendered any i nt erest he m ght

have inthe property. Cf. United States v. Gover, 119 F. 3d 850, 852
(10th Gir. 1997) (hol di ng t hat def endant coul d not bring Rul e 41(e)
nmot i on wher e he rel i nqui shed any possessory interest inthe propertyin
forfeiture agreement acconpanying plea agreenment). Because of
def endant's acqui escence, we need not consi der whet her a further
equi t abl e bar woul d ari se because Torres- Gonzal ez has been aware of the

governnment' s sei zure since 1990 and did nothing to challengeit until
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January 1998. Conpare Whiting v. United States, 231 F. 3d 70, 75 (1st

Cir. 2000). Wethus affirmthe district court’s denial of the Rule
41(e) notion, although on different grounds.

C. Lack of an Updated Presentence Report

Final |y, Torres-Gonzal ez chal | enges the rel i ance of the court
at the February 15, 2000 sentenci ng hearing on the PSR prepared in

1992. The failuretorely on an updated PSR, he says, is plainerror.

At t he February 2000 proceedi ng, both parti es agreed t hat
"there [was] noissue properly before [the court] onthe contents of
the [PSR]." Moreover, Torres-Gonzal ez di d not obj ect either tothe
court'sreliance onthe 1992 PSRor to any specificinformationinit.
Nor does he suggest on appeal any deficienciesinit. Inaddition, the
February 2000 heari ng provided himwith a full opportunity to present
any evidence hefelt was rel evant to his sentence. He has waivedthis
chal | enge.

[l
The sentence and the deni al of the Rule 41(e) notion are

af firmed. So order ed.
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